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n Oct. 15, 2020, the Commodity 

Futures Trading Commission 

(“CFTC”) adopted a “Final Rule”1 

on a new position limits regime 

that covers 25 physical commodity 

futures contracts, as well as certain connected 

contracts. 

The Final Rule will result in a combination 

of near- and longer-term trading compliance 

obligations for private fund managers, including 

the following:

• �By Jan. 1, 2022, the list of futures contracts 

that are subject to position limits under 

federal law will expand from nine agricultural 

commodity contracts to 25 agricultural, 

metals and energy commodity “core 

referenced” contracts; 

• �By Jan. 1, 2023, swaps with economically 

equivalent characteristics to the 25 core 

referenced contracts will become subject to 

the CFTC’s limits; and

• �By Jan. 1, 2023, several changes to the “bona 

fide hedge” and the “spread transaction” 

position limit exemptions will come into 

effect, and a limited “financial distress” 

exemption will be available in potential 

default or bankruptcy situations.

Due to the phased-in compliance for 

“economically equivalent swaps” accounting, 

and because current exchange-level position 

limits on the core referenced contracts are 

at least as restrictive as the new federal 

requirements, the Final Rule may have 

a negligible short-term impact on many 

managers’ trading processes. However, 

managers should note that the number of 

contracts subject to position limits that, if 

violated, would cause a private fund manager to 

violate federal law (as opposed to an exchange 

rule) will basically triple in fourteen months.

The longer-term impacts of the Final Rule, and 

the knock-on impact that the Final Rule will 

have on the subsidiary position limits regimes 

maintained and enforced by the futures 

exchanges (e.g., CME Group and ICE Futures 

US) and other futures and swaps marketplaces, 

will affect nearly all managers of private funds 

and commodity trading advisers. In particular, 

the addition of economically equivalent swaps 

may necessitate an industry-wide investment 

in systems and technology that should be 

assessed sooner rather than later. Therefore, 

all managers that trade in futures and CFTC-

jurisdiction swaps should promptly consider 

the CFTC’s new rules and their implications.

New position limits
Trading in futures contracts has long been 

subject to positon limits (i.e., an absolute 

cap on the number of futures contracts that a 

given fund can hold, irrespective of the size of 

the fund). The position limits regime, however, 

has historically been a fractured one, with a 

small number of position limits at the federal 

level, a large number of limits being imposed 

by the exchanges themselves (that extend 

only to contracts on that exchange), and only 

limited controls on commodity-linked swaps.

The CFTC has sought to address this situation 

and to implement a broader-position 

limit regime for some time. The Final Rule 

represents the culmination of a decade-long 

rulemaking process, the Final Rule imposes 

new trading limits that cover: 

• �25 core referenced futures contracts, 

listed below, that consist of nine “legacy” 

agricultural contacts (i.e., that were 

   �already subject to federal position limits) 

and 16 new “non-legacy” contracts (i.e., 

that were not previously covered by federal 

position limits);

• �Futures contracts and option on futures 

contracts directly or indirectly linked to a 

core referenced futures contract (“associated 

contracts”); and

• �“Economically equivalent swaps” linked to one 

of the 25 core referenced contracts.

The CFTC’s Final Rule specifies limits for the 

nine legacy positions for the spot month (i.e., 

the futures contract that is, as of any date of 

determination, the next contract that is due 

to be delivered; note that a “spot month” 

can be longer than one calendar month) and 

for longer-dated legacy contracts. While only 

spot month limits are provided for the 16 

new core referenced contracts, the Final Rule 

requires exchanges to establish “exchange-

set” position limits or position accountability 

levels in the non-spot months for the 16 non-

legacy core referenced futures contracts and 

any “associated” contracts (but, again, such 

limits were effectively already implemented by 

exchanges on a voluntary basis in response to 

the CFTC’s previous proposals for amendments 

to the position limits rules).

Compliance with the position limits for the new 

non-legacy contracts (and by extension their 

associated contracts) is required by Jan. 1, 2022. 

Associated Contracts. The position limits 

applicable to each of the core referenced 

contracts also apply to any “associated 

contract,” i.e., a contract that (with certain 

exceptions) is:

• �“�Directly or indirectly linked to the price of a 

core referenced futures contract”; or 

• �“�Directly or indirectly linked to the price of the 

same commodity underlying the applicable 

core referenced futures contract, for delivery 

at the same location as specified in that core 

referenced futures contract.”
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Economically equivalent swaps
In a major change from the current position 

limits regime, the Final Rule eventually 

applies each position limit applicable to a 

core referenced contract to an “economically 

equivalent swap”2 (with certain limited 

grandfathering provisions).

Generally, an economically equivalent swap is 

one that has the same “material” specifications, 

terms and conditions as its referenced contract. 

Precise equivalence is not required for every 

attribute: minor differences in lot sizes, notional 

amounts, delivery dates or “post-trade risk 

management” (e.g., a particular clearing 

requirement), will not render a swap non-

economically equivalent. Swap agreements 

that are excluded from the CFTC’s jurisdiction 

(such as physically-settled forward contracts, 

which do not count as CFTC “swaps” under the 

Dodd Frank rules) will not count as economically 

equivalent swaps, even if they might otherwise 

technically meet the definition. 

Compliance with the CFTC’s economically 

equivalent swap rule for swaps linked to core 

referenced contracts will be required by Jan. 1, 

2023.

Netting and aggregation
The rules for calculating exposure under the 

Final Rule will differ depending on the nature 

of contract and whether the spot month limits 

apply. Generally, during the spot month, position 

limits will apply in the aggregate across both 

exchanges and OTC swap markets.3 However, 

federal spot month position limits are also 

applied separately to physically-settled and 

cash-settled referenced contracts under the Final 

Rule. (Natural gas contracts will be subject to 

special netting procedures under the Final Rule.)

Other changes
While this will not be relevant to all private 

fund managers, the Final Rule expands the list 

of designated bona fide commercial hedging 

exemptions from the position limits regime 

(which are self-executing and effective absent 

notice) and provides a streamlined process for 

petitioning for relief for undesignated hedges.4 

Relatedly, the CFTC has also rescinded monthly 

filing of Forms 204 and 304 with cash market 

information for entities that avail themselves of 

the bona fide hedging exemptions.5 
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Legacy Agricultural
(federal position limit levels 
during and outside the spot 
month)

Non-Legacy Agricultural
(federal position limit 
levels only during the spot 
month; exchange-set limits 
otherwise apply)

Metals
(federal position limit 
levels only during the spot 
month; exchange-set limits 
otherwise apply)

Energy
(federal position limit 
levels only during the spot 
month; exchange-set limits 
otherwise apply)

CBOT Corn (C) CBOT Rough Rice (RR) COMEX Gold (GC)
NYMEX Henry Hub Natural 
Gas (NG)

CBOT Oats (O) ICE Cocoa (CC) COMEX Silver (SI)
NYMEX Light Sweet Crude 
Oil (CL)

CBOT Soybeans (S) ICE Coffee C (KC) COMEX Copper (HG)
NYMEX New York Harbor 
ULSD Heating Oil (HO)

CBOT Wheat (W) ICE FCOJ-A (OJ) NYMEX Platinum (PL)
NYMEX New York Harbor 
RBOB Gasoline (RB)

CBOT Soybean Oil (SO) ICE U.S. Sugar No. 11 (SB) NYMEX Palladium (PA)

CBOT Soybean Meal (SM) ICE U.S. Sugar No. 16 (SF)

MGEX Hard Red Spring 
Wheat (MWE)

CME Live Cattle (LC)

ICE Cotton No. 2 (CT)

CBOT KC Hard Red Winter 
Wheat (KW)
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Potentially more relevant are exemptions for 

certain enumerated spread transactions6 and a 

financial distress exemption7 which permits a 

market participant to take on positions in excess 

of federal limits during a default or bankruptcy, 

on a case-by-case basis. Note that, in practice, a 

manager may only avail itself of a federal position 

limits exemption if this would be compatible with 

exchange-level requirements as well.

Action items
While the CFTC’s new position limits for the 

25 core referenced contracts are essentially 

consistent with, or are more lenient than, the 

exchange-level position limits currently in effect, 

this expansion will increase the likelihood that a 

position limits violation could expose a manager 

to a CFTC enforcement action (in addition to 

sanctions from a futures exchange). 

The “economically equivalent swap” 

requirement, which will not take effect 

until 2023, increases the risk of a CFTC-

level violation and may implicate serious 

considerations by many managers of 

their compliance programs and portfolio 

management surveillance and reporting 

tools. As a result, all managers of private 

funds that trade in futures contracts, options 

on futures contracts or swaps should (1) 

promptly identify their direct and derivative 

exposure to the 25 core referenced contracts 

and (2) begin discussions with counterparties, 

software vendors, administrators and other 

service providers to determine what trading, 

accounting, compliance and other system 

changes will be necessary to track exposures 

and comply with the changes effected by the 

Final Rule. THFJ
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aggregate client orders while accommodating 

differing arrangements regarding the payment 

for research that will be required under MiFID 

II. After MiFID II goes into effect, some clients 

within a given aggregated order may pay 

total transaction costs that include the cost 

of execution as well as research services, 

while other clients may pay different amounts 

in connection with the same order (i.e., for 

execution only) because of varying research 

arrangements or because the investment adviser 

elected to pay part or all of the research expenses 

for such clients with its own funds. 

This no-action letter allows investment advisers 

to continue to aggregate client orders while 

accommodating differing research payment 

arrangements, provided that:

•  The investment adviser implements procedures 

designed to prevent any account from 

being systematically disadvantaged by the 

aggregation of orders; and 

•  Each client in an aggregated order will continue 

to pay/receive the same average price for the 

purchase or sale of the underlying security and 

will pay the same amount for execution.

Division of Trading and Markets No-
Action Relief
The third no-action letter4 allows an investment 

adviser that pays for research through an RPA to 

continue to rely on the safe harbor provided by 

Exchange Act Section 28(e) when the investment 

adviser makes payments for research to an 

executing broker out of client assets — alongside 

payments to the executing broker for execution 

— with the research payments credited to an RPA 

administered either by the executing broker or 

a third-party administrator. This no-action relief, 

however, will only apply if the following four 

conditions are satisfied:

•  The asset manager makes payments to the 

executing broker-dealer out of client assets for 

research alongside payments through an RPA to 

that executing broker-dealer for execution;

Implications
While the steps taken by the SEC no doubt 

temporarily reduce the burden on US broker-

dealers and asset managers of complying 

with MiFID II, preserve investor access 

to research, and accommodate the EU’s 

changes without materially altering the US 

regulatory approach, it remains to be seen 

whether this interim approach to addressing 

conflicting US and EU requirements will be 

viable in the long run. 

In addition, investment advisers subject 

to SEC regulations that will be directly or 

indirectly covered by MiFID II will have to 

finalize any needed amendments to their 

expense review and allocation policies to 

confirm that they satisfy MiFID II as well as 

the new conditions and expectations set 

forth by the SEC and European Commission 

guidance. THFJ
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•  The research payments are for research 

services that are eligible for the safe harbor 

under Exchange Act Section 28(e);

•  The executing broker-dealer effects the 

securities transaction for purposes of 

Exchange Act Section 28(e); and

•  The executing broker-dealer is legally 

obligated by a contract with the asset 

manager to pay for research through use of 

an RPA.

European Commission Views
In a coordinated action, the European 

Commission published FAQ guidance addressing 

two concerns surrounding the application of 

MiFID II to EU asset managers and non-EU 

managers contractually required to comply 

with MiFID II unbundling rules (“Third-Country 

Delegates”) when they obtain research from 

third-country (i.e., US and other non-EU) broker-

dealers. 

The European Commission issued the following 

welcome clarifications:

•  EU managers and Third-Country Delegates 

may continue making combined payments for 

research and execution as a single commission 

to third-country broker-dealers, as long as 

the payment attributable to research can 

be identified separately. To this end, EU 

managers and Third-Country Delegates that 

operate an RPA for research payments must 

maintain a clear audit trail of payments 

to research providers and must be able to 

identify the amount spent on research with a 

particular third-country broker-dealer; and 

•  In the absence of a separate research invoice 

from a third-country broker-dealer, the EU 

manager or Third-Country Delegate should 

consult with the broker-dealer or other third 

parties with a view to determining the charge 

attributable to the research. In this case, the 

manager must also ensure that the supply 

of and charges for those benefits or services 

should not be influenced or conditioned by the 

levels of payment for execution services. 

FOOTNOTES

1.  Securities Industry and Financial Markets 
Association (Oct. 26, 2017) [SEC No-Action 
Letter].

2.  Section 202(a)(11)(C) of the Advisers Act 
generally excludes from the investment 
adviser definition any broker or dealer who 
performs investment advisory services (i.e., 
who, for compensation, engages in the 
business of advising others, either directly or 
through publications or writings, as to the 
value of securities or as to the advisability of 
investing in, purchasing, or selling securities, 
or who, for compensation and as part of 
a regular business, issues or promulgates 
analyses or reports concerning securities) and 
whose performance of such services is solely 
incidental to the conduct of his business as a 
broker or dealer and who receives no special 
compensation therefor.

3.  Investment Company Institute (Oct. 26, 
2017) [SEC No-Action Letter].

4.  Asset Management Group of the Securities 
Industry and Financial Markets Association 
(Oct. 26, 2017) [SEC No-Action Letter].

FOOTNOTES

[1]  Available here, https://www.sec.gov/litigation/complaints/2018/

comp-pr2018-190.pdf.

[2]  On July 27, 2018, Ligand was sued for $3.8 billion by investors in 

eight funds. This followed multiple class-action lawsuits, alleging 

securities fraud, filed against Ligand beginning in 2016.

[3] 15 U.S.C. § 78j(b).

[4]  17 C.F.R. § 240.10b-5(a)-(c). Rule 10b-5(a), (b) and (c) prohibits any 

act or omission resulting in fraud or deceit in connection with the 

purchase or sale of any security.

[5] 15 U.S.C. § 80b-6(4).

[6]  17 C.F.R. § 275.206(4)-8. Section 206(4) of the Advisers Act prohibits 

an investment adviser from, directly or indirectly, engaging in any 

act, practice, or course of business that is fraudulent, deceptive, or 

manipulative. Rule 206(4)-8(a)(1) prohibits an adviser to a pooled 

investment vehicle from making any untrue statement of a material 

fact or omitting to state a material fact necessary to make the 

statements made, in the light of the circumstances under which they 

were made, not misleading, to any investor or prospective investor in 

the pooled vehicle.

[7]  Investor alert available here, https://www.investor.gov/additional-

resources/news-alerts/alerts-bulletins/updated-investor-alert-

social-media-investing-0. See also SEC v. Craig, where the defendant 

manipulated the share price of two publicly traded companies by 

tweeting false and misleading information. Available here, https://

www.sec.gov/news/pressrelease/2015-254.html. See also SEC 

v. McKeown and Ryan, where the defendants used their website, 

Facebook and Twitter to pump up the stock of microcap companies 

and later profited by selling the shares of those companies. Available 

here, https://www.sec.gov/litigation/litreleases/2010/lr21580.htm.

[8]  Available here, https://www.fbo.gov/index.php?s=opportunity&

mode=form&id=cb35eb83b39b56d47aa531bd800dfcac&tab=co

re&_cview=0.

FOOTNOTES

1. �See Final Rule: Position Limits for 

Derivatives (Oct. 15, 2020), https://

www.cftc.gov/media/5066/

votingdraft101520PositionLimits/

download.

2. �See Final Rule, p.15-16.

3. See Final Rule, p.18.

4. See Final Rule, p.419.

5. See Final Rule, p.420.

6. See Final Rule, p.422.

7. See Final Rule, p.425.


